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In CNH Industrial Canada Ltd. c. Claude 
Joyal inc., 2019 QCCA 1151, the Court 
first recalled the following principles: 

• The buyer who wants to invoke the guar-
antee of quality must report the defect to 
his seller within a reasonable �me;

• The purpose of the no�ce is "to allow the 
seller to ascertain the defect, to examine 
the evidence and to proceed with the 
repairs by limi�ng the costs" [our transla-
�on];

• The sending of this no�ce is a substan�ve 
condi�on to exercise an ac�on based on 
the guarantee of quality. 

According to the Court, the failure to 
send a no�ce of denuncia�on to the 
seller will not always result in the dis-
missal of the ac�on. It will be necessary 
to demonstrate the existence of a real 
prejudice and the proof in this respect 
will have to be submi�ed to the judge 
who will hear the case on the merits. 

It is interes�ng to note that the Court of 
Appeal confirms that the transmission 
of an origina�ng applica�on may cons�-
tute such a no�ce, subject of course to 
the defendant being able to prove actu-
al prejudice. 

The Court of Appeal recently put an end to a case that had originated in November 
2008 with the destruc�on by fire of a combine harvester. The owner’s insurer had com-
pensated its insured and then filed a claim against the seller of the machine. The seller 
had then brought a warranty ac�on against the manufacturer, but only a�er the ma-
chine had been dismantled. The manufacturer then argued that failure to receive no�ce 
of the claim and the impossibility to examine the machine deprived it of the right to a 
defence, thereby jus�fying the dismissal of the ac�on. Just how did this case end? 
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In this case, it had been demonstrated 
that the manufacturer had not suffered 
any damage. This conclusion was based 
on the following elements: 

• The significant destruc�on of the combine 
harvester; 

• The impossibility for all experts to iden�fy 
the cause of the fire; 

• The machine had not been modified and 
included all of its original parts; 

• The buyer had used and maintained it 
thoroughly. 

The Court of Appeal said "the appellant 
[the manufacturer] did not establish 
that the experts' proceedings were in-

complete, that their own expert would 
have been able to make addi�onal find-
ings by examining the debris, that it had 
reasons to suspect a problem with a 
component and was denied a poten�al 
warranty ac�on against a vendor. " [Our 
transla�on]

Finally, the Court of Appeal dismissed 
the argument that the manufacturer 
had been barred from presen�ng a full 
and complete defence because that ar-
gument also required proof of actual 
prejudice.  
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