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Respondent purchased a house from 
Appellant in June 2007, and soon there-
a�er, a minor water infiltra�on was not-
ed in the basement by her son. A sec-
ond minor infiltra�on was discovered 
again by her son in the spring of 2009. 
The seller advised the buyer that once 
the snow would melt, he would drop by. 
Since the seller did not follow up in the 
spring, the buyer forwarded a demand 
le�er to him alleging that an important 
water infiltra�on had occurred. The sell-
er sought the advice of the architect 
and contractor who built the house in 
ques�on. The la�er suggested that cor-
rec�ve measures be taken to add the 
membrane to cover the back wall. This 
work was carried out in October 2009. 

In November 2009, water was again 
discovered in the basement and anoth-
er demand le�er was forwarded to the 
seller. In December 2009, he agreed to 
sign an agreement in virtue of which he 

confirmed that he would rec�fy the 
problem. 

In March 2010, a more important water 
infiltra�on occurred in the same area 
but the buyer decided to take ma�ers 
into her own hands and retained an ex-
pert from whom she received a report 
on April 8, 2010, confirming that there 
were major defects. 

On April 12, 2010, a new le�er of de-
mand was sent to the seller. Given the 
fact that the ground was s�ll frozen, the 
buyer obtained a second report on May 
26, 2010, confirming the exact nature of 
the problem. Legal proceedings were 
ins�tuted on March 20, 2013. The seller 
alleged that the ac�on was prescribed.

The reasons

The Superior Court cited from the case 
of Prince c. Dalpé, 2008 QCCS 5181, 
which concluded that the prescrip�on 
delay only commences when the pur-

The Court of Appeal’s decision in Garand c. Fiducie Elena Tchouprounova, 2018 QCCA 
876, rendered on July 19, 2018, discusses the star�ng point for the prescrip�on period 
when dealing with defects that appear gradually. 
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chaser could appreciate the gravity and 
extent of the defect in cases where de-
fects manifest gradually. In Dalpé, the 
Court added that the right of ac�on 
crystallizes when the damages appear in 
an appreciable manner and when the 
vic�m is in a posi�on to be aware of the 
extent of the damages. In this case, the 
Superior Court concluded that it was 
only a�er receipt of the expert’s report 
that the buyer could have had 
knowledge of the gravity and extent of 
the defect affec�ng its property. The 
star�ng point for prescrip�on was April 
2010, a�er the buyer received the ex-
per�se report.

The Court of Appeal cited the following 
provisions of the Civil Code of Québec in 
ma�ers dealing with the defects that 
appear gradually: 

1739. A buyer who ascertains that 
the property is defec�ve shall give 
no�ce in wri�ng of the defect to the 
seller within a reasonable �me a�er 
discovering it. Where the defect ap-
pears gradually, the �me begins to 
run on the day that the buyer could 
suspect the seriousness and extent 
of the defect. 

[…] 

2926. Where the right of ac�on aris-
es from moral, bodily or material 
injury appearing progressively or 
tardily, the period runs from the day 
the injury appears for the first �me.

The Court of Appeal analyzed the rele-
vant caselaw and concluded as follows: 

[6] […] The jurisprudence concerned 
with these ar�cles reconciles any 

apparent inconsistency by insis�ng 
that the right of ac�on runs from the 
moment when a prospec�ve plain�ff 
is in a posi�on to appreciate the na-
ture and extent of the damage or 
defect.[3] The jurisprudence is thus 
sensi�ve to a dis�nc�on between a 
person’s first apprehension of dam-
age or defects and a person’s appre-
cia�on of their nature and extent. In 
this sense there is a meaningful dis-
�nc�on between percep�on of a �p 
and knowledge that it is the �p of an 
iceberg. This is consistent with the 
view that prescrip�on runs from the 
�me when all of the elements of an 
ac�on exist and from the moment 
when a prospec�ve plain�ff is aware 
of those elements. For this reason 
the jurisprudence affirms that pre-
scrip�on runs from the moment that 
a prospec�ve plain�ff is aware of the 
nature of the damage or defect and 
its rela�ve order of magnitude. 
[Emphasis added] 

In the present ma�er, the Court of Ap-
peal concluded that while the buyer was 
aware that there was a water infiltra-
�on problem and was reminded by suc-
cessive infiltra�ons, it was only upon 
receipt of the exper�se report, in April 
2010, that she was made aware of the 
nature and magnitude of the problem 
and what would be required to correct 
the issue. Consequently, the prescrip-
�on period commenced on that date 
and the buyer’s right of ac�on was not 
ex�nguished when the legal proceed-
ings were ins�tuted.
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